
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   12/01/21 

 
 

- 1 - 

 1.  TIME:  9:00   CASE#: MSC17-01507 
CASE NAME: GALLO VS. CROWN CASTLE 
HEARING ON MOTION FOR SUMMARY ADJUDICATION FILED BY LUIGI GALLO, 
ELENA GALLO, JOSHUA CARROLL, TRACEY CARROLL 
* TENTATIVE RULING: * 

Before the Court is a motion for summary judgment filed by plaintiffs, Luigi and Elena 
Gallo, and Joshua and Tracey Carroll, against defendant, CCATT, LLC (“Crown Castle USA, 
Inc.” or “defendant”). Defendant holds an easement over plaintiffs’ property and is responsible 
for the maintenance of the easement—an obligation plaintiffs claim defendant has breached. 
The motion is denied. There are, at a minimum, factual disputes as to whether all conditions to 
performance have been satisfied. 

Background 

Luigi and Elena Gallo are the owners of servient tenement, 51 Hidden Hills Place ("the 
Gallo Property") in Danville, California. (Separate Statement of Undisputed Material Facts in 
Support of Motion, hereinafter “SSUMF,” No. 1, and response.) Joshua and Tracey Carroll own 
neighboring servient tenement, 47 Hidden Hills Place (the "Carroll Property"). (SSUMF, No. 2, 
and response.)  

At the time of subdivision in 1980, the original property owners in the Hidden Hills 
neighborhood entered into a "Declaration of Covenants Regarding Road Maintenance.” 
(SSUMF, No. 3, and response.) A Declaration of Covenants, Conditions and Restrictions 
(“CC&Rs”) was executed in 1982, which was later amended in 1989 (hereinafter “Amended 
CC&Rs”), around the time that Bay Area Cellular Telephone Company ("BACTC") purchased 
the Gallo Property. (See SSUMF, Nos. 4-5, and responses.)  

Section 5 of the Amended CC&Rs, entitled “Covenants of BACTC,” obligates BACTC to 
perform certain maintenance of the road leading to its equipment, stating, in relevant part: 

c. Paved Access Roads. BACTC shall pave or cause to be paved, with either 
concrete or asphalt, the access road along the private access and utility easement 
over the adjacent Lot 2 from Hayes Ranch Road to the BACTC cell site and to the 
southernmost water tank on Lot 1 in accordance with the design of a licensed 
engineer as depicted on Exhibit A. BACTC shall maintain the paved access road 
and shall honor any request for additional maintenance to said road which is 
executed by all of the Owners (other than BACTC) and recommended by a 
licensed engineer selected by BACTC from a list of three such engineers 
presented by the owners to BACTC; the cost of any such engineering report shall 
be equally borne by the Owners and BACTC. 

(SSUMF, Nos. 11-12, and response.)  

In 2004, BACTC sold the Gallo Property to VK and Monica Chopra (SSUMF, No. 6, and 
response), but in doing so, reserved an easement to maintain the cell tower and access to the 
tower, using the roadway. (SSUMF, No. 7, and response.) Defendant, for the purposes of the 
Amended CC&Rs, became the successor in interest to BACTC in December 2013 when it 
became the operator of over 9,000 cell towers. (SSUMF, Nos. 8 and 13, and responses.)  
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The Chopras later sold their property to the Gallos (technically to Luigi who later deeded 
it to both, as joint tenants), who sought to build a home on the site. The road leading to the 
defendant’s equipment is also the road the Gallos intend to use to access their home. Photos of 
the road appear to show it is not in pristine condition, but there is no expert opinion offered in 
this regard. The scope of the maintenance required, if any, is at the heart of the dispute here. 
(SSUMF, No. 15, and response.) The conditions for building approval, established by San 
Ramon Valley Fire Protection District (“SRVFPD”), appear to have triggered requirements for an 
improved road due to the anticipated presence of an occupied structure.   

On September 29, 2016, one Hidden Hills property owner, Kurt Zimmerman, emailed a 
written demand to defendant, purportedly on behalf of the “Hayes Ranch Homeowners,” 
requesting that it repair the roadway pursuant to its purported obligations under the Amended 
CC&Rs. (SSUMF, No. 9, and response.) Plaintiffs contend that defendant obtained plans for a 
road, and that those plans were approved by SRVFPD, though defendant disputes these facts 
and objects to evidence cited in support of these facts. (SSUMF, Nos. 10 & 14, and responses.) 

Plaintiffs filed suit on August 8, 2017, alleging the road is dilapidated and that 
defendant’s delay has resulted in serious safety issues and prevented the Gallos from 
completing construction of their house. (Complaint, ¶6.) They asserted the following causes of 
action against defendant: (1) Breach of Contract; (2) Breach of the Covenant of Good Faith and 
Fair Dealing; (3) Violation of Business and Professions Code §17200; and (4) Declaratory 
Relief.  

Defendant initially demurred and a stay was imposed to allow parties to pursue 
settlement discussions. The stay expired and, following plaintiffs’ dismissal of their third cause of 
action, defendant filed a general denial on November 5, 2018, asserting 27 affirmative defenses. 
Several months later, pursuant to stipulation, defendant filed a cross-complaint, which plaintiffs 
answered on April 22, 2019. Trial is currently set for March 14, 2022. Defendant has also filed a 
motion for summary judgment or summary adjudication which is set for hearing on February 9, 
2022. 

Plaintiffs filed this motion for summary adjudication as to each cause of action, though 
they failed to state as much in their notice. (See Cal Rules of Court, Rule 3.1350 (b).) Though 
this alone is a basis for denial, the Court will address the merits below.  

In support of the motion, plaintiffs submit their own declarations (Joshua Carroll and 
Luigi Gallo), a declaration by their attorney, Dominic Signorotti, and a declaration by Kurt 
Zimmerman. These declarations collectively support plaintiffs’ position that they purchased the 
property with an understanding that defendant would be in charge of road maintenance. They 
also show defendant engaged with the property owners directly and through Mr. Zimmerman, as 
well as others (like engineers) with the apparent intention of completing certain roadwork.  

In opposition to the motion, defendant argues the terms of the easement include 
maintenance, not a fire road for a residence that complies with demands by the SRVFPD. (See 
Additional Fact Nos. 1-5.) Defendant argues that the scope of the original agreement was for 
maintenance only, and that it cannot be obligated to build the “new road” plaintiffs demand. 
Defendant requests an order “confirming” the lack of obligation on its part. Defendant also raises 
a dispute with respect to whether a proper request for maintenance was ever made.  
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In their reply, plaintiffs argue that the easement dispute cases cited by defendant are 
inapplicable since the explicit contractual terms of the Amended CC&Rs govern the relationship 
of the parties here. They argue defendant’s conduct indicates that it interpreted the Amended 
CC&Rs in the same way that plaintiffs do. Plaintiffs further argue that the evidence presented by 
defendant is insufficient to raise any factual dispute.  

Evidentiary Matters 

Plaintiffs request judicial notice of various recorded, notarized documents (including the 
subdivision map, CC&Rs, Amended CC&Rs, and deeds), as well as the complaint and cross-
complaint filed in this matter. The request is unopposed and is granted.  

Many of the same documents are also reflected in defendant’s request for judicial notice, 
which additionally requests notice of its answer (Ex. 11) and the SRVFPD Fire Prevention 
Standard establishing requirements for roads (Ex. 13). Defendant’s request is unopposed and is 
granted. 

Defendant has filed objections to plaintiffs’ evidence, most of which are immaterial to the 
disposition of this motion. (See Code Civ. Proc., § 437c (q).) As for Exhibit X to the Declaration 
of Kurt Zimmerman, purported to be engineering plans obtained by defendant, defendant’s 
objections (No. 9) based on authentication and personal knowledge are sustained. The opinions 
of plaintiff and Mr. Zimmerman as to the state of the road are also inadmissible as improper 
opinion testimony.  

Standard 

From commencement to conclusion, a party moving for summary judgment bears the 
burden of persuasion that there is no genuine issue of material fact and that he is entitled to 
judgment as a matter of law. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 845.) 

A plaintiff may move for summary judgment if plaintiff contends there is "no defense to 
the action," that the papers show "there is no triable issue of material fact and that the moving 
party is entitled to judgment as a matter of law." (Code Civ. Proc., § 437c(a)(1) and (c).) A 
moving plaintiff is not required to disprove any defenses asserted, but must persuade the Court 
there is no triable issue of material fact as to each element of each cause of action. (Code Civ. 
Proc., § 437c(p)(1); see also Aguilar, supra, 25 Cal.4th at p. 849-850, 853.) If the plaintiff meets 
this burden, then the burden shifts to the defendant opposing the motion to show one or more 
triable issues of material fact exist as to each cause of action or defense. (Ibid.) 

Declarations and other evidence offered in support of a motion for summary judgment 
are strictly construed, while declarations and evidence offered in opposition to the motion are 
liberally construed. (D’Amico v. Bd. of Medical Examiners (1974) 11 Cal.3d 1, 20; Johnson v. 
American Standard (2008) 43 Cal.4th 56, 64.) "All doubts as to the propriety of granting the 
motion—i.e., whether there is any triable issue of material fact—are to be resolved in favor of 
the party opposing the motion." (Cohen v. Five Brooks Stable (2008) 159 Cal.App.4th 1476, 
1483.) 

A motion for summary adjudication under Code of Civil Procedure § 437c(f)(1) can be 
granted "if it completely disposes of a cause of action, an affirmative defense, a claim for 
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damages, or an issue of duty." (Code Civ. Proc., § 437c(f)(1).) (See also Nazir v. United Airlines, 
Inc. (2009) 178 Cal.App.4th 243, 251.)  

Discussion 

1. First Cause of Action for Breach of Contract 

As set forth in plaintiff’s motion, a breach of contract requires (1) the existence of a 
contract, (2) performance by the plaintiff or excuse for nonperformance, (3) breach by the 
defendant and (4) damages.  

Generally speaking, the language of the contract is to govern its interpretation where 
clear and explicit. (Civ. Code, § 1638.) The parties’ intent is to be ascertained solely from the 
writing alone, if possible. (Civ. Code, § 1639.)  

The relevant language in the Amended CC&Rs states, “BACTC shall maintain the paved 
access road and shall honor any request for additional maintenance to said road which is 
executed by all of the Owners (other than BACTC) and recommended by a licensed engineer 
selected by BACTC from a list of three such engineers presented by the owners to BACTC[…].” 

Plaintiffs present no argument that the terms should be construed in any manner other 
than what is stated in the Amended CC&Rs. The contractual language appears to encompass 
two independent obligations: (1) to “maintain” the road, and (2) to honor certain requests for 
additional maintenance, under certain conditions (all owners needed to execute and an engineer 
selected from a list provided by owners needed to approve the plans).  

As to the first obligation, plaintiffs assert “Crown Castle has not repaired or reconstructed 
the Roadway” in Fact No. 15 of their separate statement, which is undisputed, but plaintiffs do 
not tie this to a failure to “maintain.” Having not included any fact in their separate statement that 
maintenance means repairs must be made because the road is in a state of disrepair, or any 
expert opinion to support that position, the fact is not before the Court. While plaintiffs’ 
photographs (Ex. Z) show what appear to be cracks in a paved road, the Court is not in a 
position to determine whether this shows the need for repairs as a matter of law.  

With respect to the second obligation—any “additional” maintenance request—the 
contract requires two things prior to any such obligation arising: a request “executed by all of the 
Owners (other than BACTC)” and that the additional maintenance be “recommend[ed]” by a 
licensed engineer. The satisfaction of the first condition (a request “executed” by all the 
Owners”) is listed as Fact No. 9 in plaintiffs’ separate statement. Defendant disputes the fact, 
citing plaintiffs’ responses to discovery in which they appear to deny making requests for 
additional maintenance, and challenge Mr. Zimmerman’s communications as not on behalf of 
“all of the Owners.”  

Agency is typically a question of fact. (See, e.g., Brokaw v. Black-Foxe Military Institute 
(1951) 37 Cal.2d 274, 278.) Plaintiff’s purported admission that they did not make a request is 
sufficient to show a factual dispute as to the satisfaction of this condition. An email does not 
appear to be a document that may be “executed” by anyone, let alone all owners. While 
defendant may have waived any technical compliance with the request provision, plaintiffs did 
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not raise that argument in their motion. Accordingly, the satisfaction of the “request” condition 
cannot be found in favor of plaintiffs as a matter of law.  

Further, no admissible evidence of an engineer’s recommendation has been presented 
to support the motion, let alone an engineer selected from a “list” submitted by the owners. 
These factual questions must be resolved against the moving party on summary judgment. 
Because the plaintiffs do not meet their burden to show the threshold conditions for defendant’s 
performance, any scope of maintenance question is not at issue here. It is thus unnecessary to 
resolve defendant’s arguments related to the SRVFPD’s requirements, or whether the scope of 
“maintenance” contemplated by the Amended CC&Rs excludes the improvements plaintiffs 
seek. 

The motion is denied with respect to the first cause of action.  

2. Second Cause of Action for Breach of the Covenant of Good Faith and Fair 
Dealing 

Because a breach of the covenant of good faith and fair dealing requires that the 
plaintiffs show they performed and/or met all conditions, the motion for summary adjudication on 
the second cause of action must also be denied for the reasons discussed above.  

3. Fourth Cause of Action for Declaratory Relief 

Because summary adjudication as to declaratory relief involves the same issues, the 
motion is denied as to the fourth cause of action. 

 

  

  
 2.  TIME:  9:00   CASE#: MSC18-02007 
CASE NAME: KRISTIN BUTLER VS ANTONIO HERN 
HEARING ON MOTION TO/FOR BIFURCATE TRIAL FILED BY ANTONIO 
HERNANDEZ 
* TENTATIVE RULING: * 
 
The motion is continued by stipulation to December 29, 2021 at 9:00 a.m. 

  

 3.  TIME:  9:00   CASE#: MSC18-02277 
CASE NAME: ABOUSEIF VS TASSAJARA 
HEARING ON MOTION TO/FOR PREFERENCE BY PARTY EXCEEDING AGE 70 
FILED BY DONALD GALEN, ELIZABETH GALEN 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion for preference is denied as moot. Trial is set for January 31, 2022. 
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 4.  TIME:  9:00   CASE#: MSC19-00450 
CASE NAME: EALY VS WINCO FOODS, ET AL. 
HEARING ON MOTION TO/FOR HAVE REQS FOR ADMIN, SET 3, DEEMED 
ADMITTED FILED BY ROSHA EALY 
* TENTATIVE RULING: * 
 
The motion is continued by stipulation to January 12, 2022 at 9:00 a.m. 

  

 5.  TIME:  9:00   CASE#: MSC19-00450 
CASE NAME: EALY VS WINCO FOODS, ET AL. 
HEARING ON MOTION TO/FOR COMPEL DEFT WINCO TO PROVIDE FURTHER 
RESPS FILED BY ROSHA EALY 
* TENTATIVE RULING: * 
 
See Line 4. 

  

 6.  TIME:  9:00   CASE#: MSC19-00450 
CASE NAME: EALY VS WINCO FOODS, ET AL. 
HEARING ON MOTION TO/FOR COMPEL FURTHER RESPS TO REQS FOR 
PRODUCTION FILED BY ROSHA EALY 
* TENTATIVE RULING: * 
 
See Line 4.  

  

 7.  TIME:  9:00   CASE#: MSC19-00450 
CASE NAME: EALY VS WINCO FOODS, ET AL. 
HEARING ON MOTION TO/FOR COMPEL DEFT WINCO'S FURTHER RESP TO 
SPCL INTER FILED BY ROSHA EALY 
* TENTATIVE RULING: * 
 
 See Line 4. 
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 8.  TIME:  9:00   CASE#: MSC19-00771 
CASE NAME: GREG HART VS THOMAS MILWAY 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATE 
FILED BY CHARLES WILCOXSON, SHERRY WILCOXSON 
* TENTATIVE RULING: * 
 
 Continued by the Court to December 29, 2021 at 9:00 a.m. 

  

 9.  TIME:  9:00   CASE#: MSC21-00151 
CASE NAME: BARAKAT VS. SMITH 
HEARING ON DEMURRER TO 2nd Amended CROSS COMPLAINT of SMITH 
FILED BY BARAKAT CONSULTING, INC., SAMIR BARAKAT 
* TENTATIVE RULING: * 
 

 The demurrer filed by cross-defendants Barakat Consulting, Inc. (“BCI”) and Samir 

Barakat to the Second Amended Cross-Complaint (“SACC”) filed by OnTheGo, Inc. (“OTG”) and 

its President, Jeffrey Smith (collectively “Smith”) is sustained as to Samir Barakat as to all 

causes of action, without leave to amend.  (CCP § 430.10 (e).)  It is sustained as to BCI with 

leave to amend regarding the First, Second, Third, and Fourth Causes of Action and sustained 

without leave to amend as to the Fifth, Sixth, Seventh, and Eighth Causes of Action.  (CCP § 

430.10 (e).)  Nothing in this ruling bars Smith from asserting affirmative defenses in his Answer 

to the Complaint.  (See Opening Brief at 8:7-10.)   

Leave to amend is limited.  Smith may not amend to allege any new counts or causes of 
action.  Smith may not reallege any of the causes of action as to which leave to amend has 
been denied.  (See Taliaferro v. Prettner (1955) 135 Cal.App.2d 157, 159.)  Smith may make 
the following amendments only:  

 
(1) An amendment to paragraph 28 to state the date on which he was first provided the 

invoices attached as Exhibit 1 to the SACC or, if he cannot allege a specific date, at least 
whether he was provided those invoices before or after January 25, 2017, four years before the 
filing of this lawsuit, and an amendment to that paragraph to state the date when he first 
requested to see those invoices, or, if he cannot allege a specific date, at least whether he 
made that request before or after January 25, 2017;  

 
(2) An amendment to paragraph 28 to state that date on which Barakat made the 

misrepresentations concerning Hanson Bridgett’s role, or, if he cannot allege a specific date, 
whether that representation was made before or after June 12, 2012; 

 
(3) An amendment to paragraph 75 to state how many days, or approximately how many 

days, before June 12, 2012 it was that Smith first communicated with Barakat;  
 
(4) An amendment to paragraph 103 to state the date when Barakat first recommended 
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that Smith fire LB3 and the date when Barakat first told Smith that Barakat had hired Hanson 
Bridgett to carry out the termination of LB3, bearing in mind that paragraph 200 alleges that this 
was not the first thing that Barakat said about LB3, his initial statement being that he would 
renegotiate the terms of Smith’s contract with LB3 rather than that he recommended firing them. 

 
The amendments shall be in the same font as the surrounding text.  No individual 

amendment shall consist or more than four additional lines of text. 
 
The justification for limiting the scope of any further amendment includes that Smith has, 

from the outset, filed a cross-complaint that is improper.  The cross-complaint fails to allege the 
causes of action in concise language.  (CCP § 425.10 (a)(1).)  It includes lengthy recitations of 
evidentiary facts as well as argument about evidence and, inferentially, past rulings of the court.  
(See, e.g., ¶ 16, 31, 32, 33, 42, 96, 102, 112-117,120, 131-136, 143-145, 219-223.)  It is unduly 
repetitive.  In a complaint of this length, it is nearly impossible for the court in any reasonable 
amount of time to find the allegations that really matter or to make sure that subtle various in 
subsequent allegations regarding the same facts do not undermine the original allegations. 

 
If Smith elects to amend, he shall file a redlined copy of the amended cross-complaint 

with his Opposition to any further demurrer, so the court can track the changes.  Any amended 
cross-complaint shall be filed and served on or before December 15, 2021.   

 
If Smith elects to stand on the SACC and seek appellate review rather than amend, he 

should file another redlined copy of the SACC.  The copy in the court’s file does not contain 
pages 61 and 62. 
 
 Discussion 
 

In its order regarding the last demurrer, which is incorporated by this reference, the court 
ruled that Smith’s attempt to rescind contracts now potentially requiring him to pay Barakat $6.7 
million as Barakat’s share of an investment in Smith’s qui tam cases failed because the claim 
was time-barred, and rescission was inexcusably delayed and inconsistent with his conduct.  
The court also found additional problems with individual causes of action.  The court gave Smith 
leave to amend to cure the deficiencies, including leave to amend to specifically plead facts to 
show (1) the time and manner of discovery and (2) the inability to have made earlier discovery 
despite reasonable diligence.  (Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 808.) 

 
In response to this ruling, Smith made the following basic changes to the prior version of 

his cross-complaint:   
 

(1) He changed the focus of his tort claims from a request to rescind the contract and 
addenda to a claim for $43,000 in compensatory damages (representing amounts paid for legal 
services provided by the law firm Hanson Bridgett), plus attorney’s fees under the tort of another 
doctrine and punitive damages;  

 
(2) He added 22 new paragraphs devoted to the new damages claim (¶¶28-49);  
 
(3) He added allegations that his new damages claim is based solely on a 
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misrepresentation by Barakat that Barakat hired Hanson Bridgett on Smith’s behalf to perform 
legal services for Smith and that Smith paid Hanson Bridgett’s bill “believing those services were 
provided to him as the client and solely for his benefit” (¶ 28);  

 
(4) He added allegations meant to comply with Fox and explain why his damages claim 

based on that misrepresentation is timely.  
 
The demurrer to causes of action Five through Seven 
 
While rescission is no longer mentioned in the title of the cross-complaint on the first 

page or requested as a remedy for Fraud, Breach of Fiduciary Duty, Constructive Fraud, or 
Elder Abuse, it is still requested as a remedy in the Fifth, Sixth, Seventh, and Eighth Causes of 
Action and in the Prayer.  However, Smith does not appear to have added any allegations to 
overcome the court’s prior ruling that he delayed inexcusably in rescinding and acted 
inconsistently with an intent to rescind.  

 
Smith has failed to explain (or cite legal authority explaining) how any of the 

amendments he made to the background sections of the SACC make his rescission claims 
timely.  While Barakat could not have sued for his contingent fee until it was no longer 
contingent, the court sees no reason why the same is true as to Smith’s claim for rescission.  
Thus, the court has not been given a reason why Smith should not be ruled to have inexcusably 
delayed in rescinding under the cases cited in its prior ruling.  As stated in that ruling, Smith 
knew of most of the bases for rescinding by 2013 and knew then that he had signed contracts 
giving a significant percentage of any eventual qui tam recovery to BCI.  The grounds for 
rescission did not become any more or less potent based on the amount of that recovery.  They 
remained the same whether Barakat’s eventual share would be $600,000, $ 6milllion or $600 
million. 

 
Therefore, the court again sustains the demurrer to the Fifth, Sixth, and Seventh Causes 

of Action, this time without leave to amend, assuming that Smith did not already abandon those 
causes of action by failing to amend them substantively.  (See Taliaferro v. Prettner (1955) 135 
Cal.App.2d 157, 159.)    

 
Barakat’s demurrer 
 
Smith made no changes to his cross-complaint to state a claim against Barakat 

personally.  The court sustains Barakat’s demurrer without leave to amend, assuming that Smith 
did not already abandon that claim by failing to amend it substantively. 

 
Eighth Cause of Action, for Declaratory Relief 
 
A court may sustain a demurrer to a cause of action for declaratory relief if the issues 

invoked in that cause of action already are fully engaged by other causes of action or if the 
claims all relate to past wrongs.  (See Cal. Ins. Guar. Ass'n v. Superior Court (1991) 231 
Cal.App.3d 1617, 1623; Hood v. Superior Court (1995) 33 Cal.App.4th 319, 324; Babb v. 
Superior Court (1971) 3 Cal.3d 841, 848.)    
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That is the case here.  Therefore, the court sustains the demurrer to the Eighth Cause of 
Action, without leave to amend. 

 
The demurrer to the first four causes of action 
 
For the reasons explained below, the court sustains the demurrer to the first four causes 

of action based on the statute of limitations, with leave to amend solely as stated at the outset of 
this ruling. 
 

The statute of limitations regarding a cause of action begins to run when the cause of 
action accrues.  (See CCP § 312; (Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 
806.)  A cause of action generally accrues when the last element, usually damages or injury, 
occurs.  (See Norgart v. Upjohn Co. (1999) 21 Cal.4th 383, 397.)   

 
“An important exception to this general rule of accrual is the ‘discovery rule,’ which 

postpones accrual of a cause of action until the plaintiff discovers, or has reason to discover, the 
cause of action.”  (Fox, supra, at 807.)  A plaintiff has reason to discover a cause of action when 
he has reason at least to suspect its generic elements of wrongdoing, causation, and harm.  
(Ibid.)  “Under the discovery rule, suspicion of one or more of the elements of a cause of action, 
coupled with knowledge of any remaining elements, will generally trigger the statute of 
limitations period.”  (Fox, supra, at 807.)   
 

A plaintiff discovers his cause of action when he suspects that someone has done 
something wrong to him.  (Norgart, supra, at 397.) He has reason to suspect when he has 
notice or information of circumstances to put a reasonable person on inquiry.  Once he suspects 
or has reason to suspect his cause of action, he must seek to learn the facts necessary to bring 
the cause of action in the first place within the applicable limitations period; he cannot wait for 
them to find him.  (Id. at 398.)   

 
In summary, “under the delayed discovery rule, a cause of action accrues and the 

statute of limitations begins to run when the plaintiff has reason to suspect an injury and some 
wrongful cause, unless the plaintiff pleads and proves that a reasonable investigation at that 
time would not have revealed a factual basis for that particular cause of action.”  (Fox v. Ethicon 
Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 808.)  A complaint that is timely only if discovery of 
the cause of action is delayed must allege (1) the time and manner of discovery and (2) the 
inability to have made earlier discovery despite reasonable diligence.  (Fox v. Ethicon Endo-
Surgery, Inc. (2005) 35 Cal.4th 797, 803.)  

 
Smith argues he has pleaded sufficient facts to comply with Fox and delay resolution of 

the statute of limitations question until summary judgment or trial for two reasons: (1) he has 
pleaded he could not have discovered the misrepresentation until the fall of 2020; and (2) his 
injury did not occur until his obligation to pay a contingent fee was no longer contingent because 
he had a recovery on the qui tam cases then.  (See SACC, ¶ 278.)   

 
The court disagrees.  It concludes the facts that Smith pleaded under oath in his First 

Amended Cross-Complaint and repeated in his SACC establish that by 2013 he knew he had 
been injured and that he has not yet pleaded facts to make clear that he did not suspect, had no 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   12/01/21 

 
 

- 11 - 

reason to suspect, and could not have discovered that he had been injured by the pertinent 
misrepresentation more than four years before this lawsuit was filed, which is the longest statute 
of limitations available under any of these causes of action. 
 

Whether a complaint states sufficient facts to avoid a facial defect like the statute of 
limitations is a question of law which may be resolved upon demurrer.  (Saliter v. Pierce 
Brothers Mortuaries (1978) 81 Cal.App.3d 292, 299-300.)   

 
The court’s analysis begins with the rule that it treats a demurrer as admitting all material 

facts properly pleaded, but not contentions, deductions or conclusions of fact or law.  (Blank v. 
Kirwan (1985) 39 Cal.3d 311, 318.)  Further, it may disregard facts in a complaint that are 
contradicted by unambiguous attachments, such as contracts; or facts in prior versions of his 
complaint that were under oath or have been omitted without explanation.  (See Dodd v. 
Citizens Bank of Costa Mesa (1990) 222 Cal.App.3d 1624, 1626-1627; see Lee v. Hensley 
(1951) 103 Cal.App.2d 697.) 
 

In arguing that his cause of action did not accrue until 2020, Smith says the injury was 
his obligation to pay BCI’s fee, which did not become absolute until then.  But Smith’s new tort 
claim is for damages, not for rescission, and the damages are the $43,000 paid to Hanson 
Bridgett, not the $6.7 million due BCI under the contract and addenda.  (See ¶ 49, 280, 291, 
299.)  BCI paid the $43,000 for Smith by January 2013, and Smith was injured by that amount 
then because he received $43,000 less than he wanted of a desperately needed cash infusion 
from BCI.  (See ¶ 29, 72, 73, 75, 79, 92, 157, 186.)   

 
Further, the SACC still fails sufficiently to plead that Smith did not know, and was not on 

notice, of facts that Barakat had misrepresented Hanson Bridgett’s role.  The invoices attached 
to the SACC state that BCI and Barakat are Hanson Bridgett’s client.  They include entries that 
show Hanson Bridgett was acting as BCI’s and Barakat’s attorney as of June 6, 2012, before 
the original BCI/Smith contract was executed on June 12, 2012.  They refer to Hanson Bridgett 
as reviewing that agreement, which they could only have done for BCI and Barakat alone.  
Further, they refer to a June 26, 2012 conversation with Barakat alone regarding changes to 
BCI’s original contract with Smith.  The invoices never appear to refer to private communications 
between Hanson Bridgett and Smith, only between Hanson Bridgett, BCI, and Barakat.  
However, the SACC denies that Barakat provided the invoices to Smith initially.  (See ¶ 190, 
195.)  Therefore, when Smith first saw or requested those invoices is currently unknown and is 
something that must be pleaded in this case pursuant to Fox. 

 
In addition, the court notes that the contract and addenda state that Smith had a 

separate attorney from BCI and Barakat and they state that Smith’s attorney was Mark White, 
not Hanson Bridgett. 
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10.  TIME:  9:00   CASE#: MSC21-00781 
CASE NAME: BRENT RABINER VS RBF INVESTMEN 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION AND STAY PROCEEDINGS 
FILED BY BELLA REZNIK, ROMAN MILGRAM, RBF INVESTMENTS, INC 
* TENTATIVE RULING: * 
 
           The hearing is continued to December 15, 2021 at 9:00 am in this Department.  

Parties may submit additional simultaneous briefing, not exceeding five double spaced 
pages each, by December 8th on the question of whether the Federal Arbitration Act (“FAA”) 
governs enforcement of the arbitration provisions in both the employment and shareholder 
agreements. Parties shall address each agreement separately.  

Where parties incorporate by reference California procedural law concerning arbitrations, 
that procedural law will govern. (See Volt Information Sciences, Inc. v. Board of Trustees (1989) 
489 U.S. 468.) However, parties cannot by agreement frustrate the substantive provisions of the 
FAA. Thus, even where the procedural provisions of California law may govern the conduct of 
the arbitration, the enforceability of any arbitration provision depends on whether the agreement 
affects interstate commerce. Defendants contend that their acquisition from, and sale of goods 
to, other states means both agreements affect interstate commerce. Plaintiff shall address this 
argument directly and defendants may add any additional support or analysis specific to each of 
the agreements at issue here.  

 

 

11.  TIME:  9:00   CASE#: MSC21-01047 
CASE NAME: OROZCO VS GONZALEZ 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY ARMANDO 
OROZCO 
* TENTATIVE RULING: * 
 
Unopposed motion for plaintiff’s attorney to be relieved as counsel is granted. The court will sign 
the order provided. 

  

12.  TIME:  9:00   CASE#: MSC21-01615 
CASE NAME: RIVERA VS FAY SERVICING, LLC 
HEARING ON DEMURRER TO COMPLAINT of RIVERA FILED BY CJTIGROUP 
MORTGAGE LOAN TRUST 2019-A, FAY SERVICING, LLC 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Fay Servicing LLC (“Fay Servicing”) and Defendant U.S. Bank 

Trust National Association (“U.S. Bank”) (collectively, “Defendants”)’s Demurrer. The Demurrer 

relates to Plaintiff Virgie Rivera and Plaintiff Loida Rivera (collectively, “Plaintiffs”)’s complaint for 

(1) violation of Civ. Code § 2923.5; (2) violation of Civ. Code § 2924(a)(1); (3) negligence; (4) 

wrongful foreclosure; (5) interpleader pursuant to Code Civ. Proc § 386, Civ. Code §§ 2924j, 
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2924k; (6) unfair business practices (violation of Bus. & Prof. Code § 17200); and (7) 

cancellation of written instruments (Civ. Code § 3412). 

Defendant demurs to all Plaintiff’s causes of action pursuant to Code of Civil Procedure (“CCP”) 

§ 430.10(e) and (f) on several grounds. 

For the following reasons, the Demurrer is sustained, with leave to amend. 

Request for Judicial Notice 

Defendant’s unopposed request for Judicial Notice is granted. (Evid. Code §§ 452, 453.) 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Factual Background 

Plaintiffs allege that on or about January 20, 2004 they obtained a mortgage loan from 
Bienvenido J. Magalang and Violeta G. Magalang, Trustees of The Bienvenido J. Magalang and 
Violeta G. Magalang Revocable Living Trust, secured against their property located at 3122 
Flannery Road, San Pablo, CA 94806. (Complaint at ¶ 11 and Ex. A.) Plaintiffs also allege a 
subsequent mortgage loan also secured against their property from GreenPoint Mortgage 
Funding, Inc. in the amount of $480,000. (Complaint at ¶ 12 and Ex. B.) The Court notes that 
although the Complaint alleges that Plaintiffs (plural) obtained both mortgage loans, the Deeds 
of Trust attached to the Complaint indicate that the borrower is Virgie G. Rivera, a single 
woman. 

On January 21, 2021 a Notice of Default and Election to Sell Under a Deed of Trust was 
recorded against the property. (Complaint at ¶ 14 and Ex. D.) On April 23, 2021 a Notice of 
Trustee’s Sale was recorded and the property was sold on May 24, 2021. (Id. at ¶ 15 and Ex. 
E.)  

Plaintiffs allege that when they “tried to make payment on the delinquency, [t]he representative 
Bright at [Fay Servicing] stated that Plaintiffs had to wire $17,000. (not exact number), so she 
did. The check was then returned and [Fay Servicing] stated that it was not enough. [Fay 
Servicing] then requested $21,000 (not exact, but more than and less than $22,000.00, which 
Plaintiffs sent.” (Complaint at ¶ 18.) Plaintiffs allege that Fay Servicing ultimately returned the 
money as the property had been sold. (Id.) 

Analysis 
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(1) Violation of Civ. Code § 2923.5 

Civil Code § 2923.5 precludes a mortgage servicer, mortgagee, trustee, beneficiary, or 
authorized agent from recording a Notice of Default without meeting several contact 
requirements and waiting a proscribed period of time. With respect to § 2923.5, HBOR only 
provides relief for a “material” violation of the statute. (Civ. Code § 2924.12.) 

Plaintiffs’ allegations do not present a material violation of this statute. Plaintiffs allege that Fay 
Servicing “failed to satisfy the requirements of Civ. Code § 2923.5(a)(2) before recording a 
Notice of Default, and violated this statute.” (Complaint at ¶ 24.) Plaintiffs make no allegations, 
for instance, that they were prevented from pursuing a foreclosure alternative such as a loan 
modification because Fay Servicing failed to contact them prior to recording the notice of 
default. Plaintiffs have not alleged that they were damaged by any alleged technical violations of 
§ 2923.5.  

Plaintiffs have failed to allege facts sufficient to state a claim for violation of § 2923.5. 

(2) Violation of Civ. Code § 2924(a)(1) 

Civil Code § 2924 requires that a notice of default include specific information regarding the 
mortgage and the alleged breach. Plaintiffs allege in their complaint that Defendants failed to 
comply with the requirements of subsection (a)(1) because “purported Trustee ZBS Defendant 
failed to record a Substitution of Trustee with the Contra Costa County Recorder’s Office in 
violation of Civ. Code § 2934(d)[.]” (Complaint at ¶ 31.) This allegation is inconsistent with the 
judicially noticeable Substitution of Trustee recorded January 11, 2021 that substitutes ZBS 
Law, LLC as Trustee under the Deed of Trust. (RJN Ex. H.) 

Plaintiffs’ opposition to the demurrer to this cause of action is difficult to parse and does not 
address the judicially noticeable Substitution of Trustee. Plaintiffs have failed to allege facts 
sufficient to state a claim for violation of Civil Code § 2924(a)(1). 

(3) Negligence 

To state a cause of action for negligence, a plaintiff must allege: (1) the defendant owed the 
plaintiff a duty of care; (2) the defendant breached that duty, and (3) the breach proximately 
caused the plaintiff’s damages or injuries. (Lueras v. BAC Home Loans Servicing, LP (2013) 
221 Cal. App. 4th 49, 62 (“Lueras”).) “The existence of a duty of care owed by a defendant to a 
plaintiff is a prerequisite to establish a claim for negligence.” (Nymark v. Heart Fed. Savings & 
Loan Ass’n (1991) 231 Cal. App. 3d 1089, 1096.) Under recent California authority, a lender 
does not owe a borrower a common law duty to offer, consider, or approve a loan modification. 
(Sheen v. Wells Fargo Bank, N.A. (2019) 38 Cal.App.5th 346, 358, petition for review granted 
451 P.2d 777.) 

Plaintiffs’ complaint alleges, citing to Lueras, that a bank or lender may owe the borrower a duty 
not to act negligently in handling a loan modification application once it has undertaken to 
review the application. (Complaint at ¶ 34.) However, the Complaint does not have any 
allegations that the Plaintiffs submitted a loan modification application or that Defendants were 
allegedly negligent in handling it. Instead, Plaintiffs appear to argue in opposition that their 
negligence claim is predicated on duty imposed by the HBOR, specifically Civil Code §§ 2023.5, 
2924(a)(1), 2934a(d), and 2934a(e). (See Opp. at 7:20-21.) Critically, Plaintiffs have not alleged 
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any material violations of HBOR (see above). Even if Plaintiffs’ negligence claim could be 
predicated on the HBOR statutory scheme, Plaintiffs have not alleged breach, causation, or 
damages. 

Plaintiffs have failed to allege facts sufficient to state a cause of action for negligence. 

(4) Wrongful foreclosure 

The elements of a cause of action for wrongful foreclosure are “‘(1) the trustee or mortgagee 
caused an illegal, fraudulent, or willfully oppressive sale of real property pursuant to a power of 
sale in a mortgage or deed of trust; (2) the party attacking the sale (usually but not always the 
trustor or mortgagor) was prejudiced or harmed; and (3) in cases where the trustor or mortgagor 
challenges the sale, the trustor or mortgagor tendered the amount of the secured indebtedness 
or was excused from tendering.’ [Citation.]” (Miles v. Deutsche Bank National Trust Co. (2015) 
236 Cal.App.4th 394, 408, quoting Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 104. 

There are four exceptions to the tender requirement in the nonjudicial foreclosure context: First, 
if the borrower’s action attacks the validity of the underlying debt, a tender is not required since 
it would constitute an affirmation of the debt. Second, a tender will not be required when the 
person who seeks to set aside the trustee’s sale has a counterclaim or set-off against the 
beneficiary. Third, a tender may not be required where it would be inequitable to impose such a 
condition on the party challenging the sale. Fourth, no tender will be required when the trustor is 
not required to rely on equity to attack the deed because the trustee’s deed is void on its face. 
(See Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 112-13.) There are no allegations in the 
Complaint that would support any of these exceptions. 

Plaintiff has failed to allege facts sufficient to state a cause of action for wrongful foreclosure. 

(5) Interpleader pursuant to Code Civ. Proc § 386, Civ. Code §§ 2924j, 2924k 

Interpleader is a remedy that invokes the court’s equitable power to dispose of a fund or 
property to which there are conflicting claims. A party against whom double or multiple claims 
are made, that may give rise to double or multiple liability, may bring an action against the 
claimants to compel them to interplead and litigate their claims. (Code Civ. Proc., § 386 (b).) 
The complaint must show that the defendants make conflicting claims to the subject matter, and 
that the plaintiff cannot safely determine which claim is valid and offers to deposit the money in 
court. Civil Procedure § 386 would appear to be inapplicable to this action and Plaintiffs 
opposition is silent with respect to that statutory section. 

Civ. Code, § 2924j, subd. (a), sets forth the procedure for distributing proceeds to persons with 
recorded interests in the real property as of the date immediately prior to the trustee’s sale. Civ. 
Code, § 2924k, subd. (a), provides that a trustee must distribute the proceeds in the following 
order of priority: (1) costs and expenses of the sale, (2) payment of the obligations secured by 
the deed of trust, (3) payment to any junior liens or encumbrances, and (4) payment to the 
trustor. 

Plaintiffs’ reliance on Gruenberg v. Aetna Ins. Co. (1973) 9 Cal.3d 566, 572 is inapt. That case 
addresses the general standard on demurrer and does not support a cause of action for 
interpleader under CCP §§ 2924j or 2924k. Plaintiffs have failed to allege facts sufficient to state 
a cause of action for violation of CCP §§ 2924j or 2924k. 
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(6) Unfair business practices (violation of Bus. & Prof. Code § 17200) 

California’s unfair competition law (“UCL”) prohibits any unlawful, unfair, or fraudulent business 

act or practice. (Bus. & Prof. Code § 17200 et seq.) A claim may be brought under the UCL by a 

person who has suffered injury in fact and has lost money or property as a result of unfair 

competition. (Cal. Bus. & Prof. Code § 17204). To establish standing under the UCL, a plaintiff 

must (1) establish a loss or deprivation of money sufficient to qualify as injury in fact, i.e., 

economic injury, and (2) show that the economic injury was the result of, i.e., caused by, the 

unfair business practice that is the gravamen of the claim. (See Kwikset Corp. v. Superior Court 

(2011) 51 Cal.4th 310, 337.) 

Here, the alleged unfair conduct is the alleged violations of HBOR. Even assuming arguendo 

that Plaintiff had successfully alleged predicate statutory violations, the Complaint is bereft of 

allegations which would demonstrate economic injury and causation. Plaintiff’s conclusory 

allegation that he “has suffered an actual, pecuniary injury of the loss of the equity in the value 

of the Subject Property, and the costs of seeking a remedy” (Complaint at ¶ 71) is insufficient. 

There are no allegations that Plaintiffs incurred a “personal, individualized loss of money or 

property in any nontrivial amount” (Kwikset, supra, 51 Cal.4th at p. 325), such as late fees and 

penalties, that were caused by Defendants’ unfair and fraudulent conduct. Plaintiffs have failed 

to allege facts sufficient to state a claim for violation of Bus. & Prof. Code § 17200. 

(7) Cancellation of written instruments (Civ. Code § 3412) 

Civil Code section 3412 provides a “written instrument, in respect to which there is a reasonable 
apprehension that if left outstanding it may cause serious injury to a person against whom it is 
void or voidable, may, upon his application, be so adjudged, and ordered to be delivered up or 
canceled.” Thus, to plead a right to cancellation under this section, a plaintiff must allege the 
instrument is “void or voidable” and would cause “serious injury” if not canceled. (Saterbak v. 
JPMorgan Chase Bank, N.A. (2016) 245 Cal.App.4th 808, 818-819 (“Saterbak”).) Further, a 
plaintiff must allege specific facts, “not mere conclusions, showing the apparent validity of the 
instrument designated, and point out the reason for asserting that it is actually invalid.” (Ephraim 
v. Metropolitan Trust Co. (1946) 28 Cal.2d 824, 833-834; accord, Wolfe v. Lipsy (1985) 163 
Cal.App.3d 633, 638 [“[t]o state a cause of action to remove a cloud [under Civil Code section 
3412], instead of pleading in general terms that the defendant claims an adverse interest, the 
plaintiff must allege, inter alia, facts showing actual invalidity of the apparently valid instrument 
or piece of evidence”], disapproved on other grounds, Droeger v. Friedman, Sloan & Ross 
(1991) 54 Cal.3d 26, 35-36.) 

Plaintiffs’ Complaint includes very few allegations in support of their claim for cancellation of 

instruments. Plaintiffs have not articulated a theory as to why the Notice of Default, Notice of 

Trustee’s Sale, and Trustee’s Deed Upon Sale “are voidable or void ab initio.” (Complaint at 

¶ 75.) In the absence of “facts showing actual invalidity of the apparently valid instrument or 

piece of evidence,” Plaintiff has failed to allege facts sufficient to state a cause of action for 

cancellation of instruments.  
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13.  TIME:  9:00   CASE#: MSN21-1645 
CASE NAME: RE J.G. WENTWORTH ORIGINATIONS 
HEARING ON PETITION TO/FOR PTN FOR APPROVAL FOR TRANSFER OF 
PAYMENT RIGHTS FILED BY J.G. WENTWORTH ORIGINATIONS LLC 
* TENTATIVE RULING: * 
 
The petition for approval of transfer payments is denied without prejudice. Petitioner has once 
again failed to include the settlement documents from the underlying matter or to include the 
requisite declaration from the payee. 

  

14.  TIME:  9:05   CASE#: MSC20-01213 
CASE NAME: SCHOEMANN VS JARDINE 
HEARING ON MOTION TO/FOR LEAVE TO FILE CROSS-COMPLAINT FILED BY 
JAMES JARDINE 
* TENTATIVE RULING: * 
 
Unopposed motion for leave to file a cross-complaint is granted. Defendant shall file the cross-
complaint within 10 days of this hearing. 

  

15.  TIME:  9:05   CASE#: MSC20-01607 
CASE NAME: OLIVERI LAW LLP VS DIVA SEDDIC 
HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of SEDDICK 
FILED BY LAW OFFICES OF MATTHEW M OLIVERI, DIVA SEDDICK 
* TENTATIVE RULING: * 
 

Cross-Defendants Oliveri Law, LLP and Law Offices of Matthew M. Oliveri’s demurrer to 

the first amended cross-complaint is overruled. Cross-Defendants shall file and serve their 

answer by December 15, 2021.   

Seddick filed a cross-complaint against the Plaintiffs / Cross-Defendants Oliveri Law, 

LLP and Law Offices of Matthew M. Oliveri for (1) professional negligence (legal malpractice), 

(2) breach of contract, (3) breach of fiduciary duty and (4) intentional infliction of emotional 

distress. Cross-Defendants demurred to each cause of action. The Court overruled the 

demurrer to the breach of contract claim and otherwise sustained the demurrer. Seddick then 

filed a first amended cross-complaint for (1) breach of oral contract, (2) fraud, (3) breach of 

fiduciary duty, and (4) breach of written contract. Oliveri again demurs to each cause of action.  

Procedural Issues 

The opposition to the demurrer raises several procedural issues that need to be 

addressed before reaching the merits of the demurrer. Since the procedural issues did not 
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prevent Seddick from addressing the merits of the demurrer, the Court has also addressed the 

merits of the demurrer.  

This demurrer and related papers were filed on September 21, 2021. The proof of 

service shows that the papers were served on Seddick by mail on September 23, 2021. Seddick 

states in her declaration that she was not served with this demurrer and she provided emails 

from the United States Post Office showing what mail she received during the relevant time 

period. Seddick was, however, able to provide a timely and substantive response to the 

demurrer. In this situation, the Court finds whether or not the demurrer was timely served on 

Seddick there is no prejudice here. This is the second time that Seddick has raised a service 

issue. To avoid any further issues with service, the Court encourages the parties to stipulate that 

all documents will be served by email in addition to another statutorily approved method of 

service (such as mail or personal service).  

Code of Civil Procedure section 430.41 requires the parties to meet and confer before a 

demurrer can be filed. The Court previously excused the parties from meeting and conferring in 

person or by telephone and instead required the parties to meet and confer in written format 

(letter or email). Oliveri declares that he complied with the meet and confer requirement by 

sending a letter to Seddick prior to filing the demurrer. The letter is not attached and there is no 

date provided for when the letter was sent. Seddick states she did not receive the meet and 

confer letter. The Court has insufficient information to find that Oliveri did or did not comply with 

section Code of Civil Procedure §430.41. That being said, the failure to properly meet and 

confer is not a basis to overrule a demurrer. (Code of Civil Procedure §430.41(a)(4).) Therefore, 

the Court will rule on the merits of the demurrer.  

Merits of the Demurrer 

 “In reviewing the sufficiency of a complaint against a general demurrer, we are guided 

by long-settled rules.  ‘We treat the demurrer as admitting all material facts properly pleaded, 

but not contentions, deductions or conclusions of fact or law. [Citation.] We also consider 

matters which may be judicially noticed.’ [Citation.]” (Blank v. Kirwan (1985) 39 Cal. 3d 311, 

318.)  

Oliveri filed his original complaint against Seddick for unpaid attorney fees on August 21, 

2020. Seddick filed her cross-complaint on March 22, 2021 and then filed this first amended 

cross complaint on August 25, 2021.  

Breach of Oral Contract (C/A 1) 

Oliveri argues the breach of an oral contract claim fails because it was filed after 

expiration of the two-year statute of limitations. Oliveri argues that the contract claim started 

running on April 25, 2017 when Seddick agreed to terminate her parental rights. 
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The oral contract claim alleges that the parties entered into an oral agreement on 

November 15, 2016 where Seddick would pay $2,000 and Oliveri would waive all outstanding 

fees and charge Seddick no more attorney fees or costs. (FAXC ¶¶ 48-50, 71.) Seddick alleges 

that she paid Oliveri $2,000 in 2016. (FAXC ¶49.) Seddick alleges that Oliveri stopped 

representing her in April 2027. (FAXC ¶64.) Seddick did not hear from Oliveri again until 

November 2020 when she received a request for entry of default in this case. (FAXC ¶66.) 

Although it is not entirely clear when the breach of the oral contract occurred, Seddick has 

sufficiently alleged delayed discovery of the breach until November 2020. This claim was filed 

within two years of November 2020. The claim is therefore timely as alleged. The demurrer to 

cause of action one is overruled.  

Fraud (C/A 2) 

Oliveri demurs to the fraud claim, arguing the claim is expired based on the three year 

statute of limitations for fraud. Oliveri argues that the fraud claim started running on April 25, 

2017 when Seddick agreed to terminate her parental rights.  

The fraud claim alleges that Oliveri told Seddick she would not owe any more money on 

November 15, 2016 and repeated this statement on April 25, 2017. (FAXC ¶75.) Seddick 

alleges that she did not discover these were misrepresentations until November 4, 2020 when 

she received Oliveri’s request for entry of default in this case. (FAXC ¶78.) These allegations 

are sufficient to allege delayed discovery until November 2020. Thus, the fraud claim is timely 

and the demurrer is overruled.  

Breach of Fiduciary Duty (C/A 3) 

Oliveri argues that the statute of limitations for breach of fiduciary duty is three years and 

that it started running in April 2017. Again, this argument fails because the alleged breach here 

is Oliveri trying to collect additional attorney fees from Seddick. (FAXC ¶85.) 

Oliveri also argues that this claim fails because Seddick chose not to fight the 2009 

allegations and voluntarily agreed to terminate her parental rights in April 2017. This argument 

does not explain how the breach of fiduciary duty claim alleged in the first amended cross-

complaint fails. The demurrer to this claim is overruled.  

Breach of Written Contract (C/A 4) 

Oliveri argues that the breach of written contract claim fails because Seddick cannot 

prove any breach by Oliveri or any damages caused by that breach. Oliveri’s theory is that the 

Seddick voluntarily decided not to fight the 2009 allegations made against her and then 

voluntarily agreed to give up her parental rights.   

The breach of a written contract claim alleges several breaches, but they are unrelated 

to Oliveri’s substantive work as an attorney. Instead, the breach of contract claims are related to 
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alleged billing errors, failure to return the client file and failure to keep Seddick informed of the 

status of her case. (FAXC ¶90.) Oliveri has not sufficiently addressed the claims alleged in the 

breach of a written contract claim and therefore, the demurrer is overruled.  

Other Matters  

Oliveri also complains Seddick amended her cross-complaint and improperly added new 

claims. Seddick added a fraud cause of action and split her breach of contract claim into two 

causes of action. Seddick was given leave to amend as to the breach of fiduciary duty claim. 

The breach of contract claim was overruled. Thus, Seddick did not have permission to add a 

fraud claim and split her breach of contract claim into two claims and she failed to obtain the 

Court’s permission before doing so. That being said, there is no harm at this stage in the case 

and the Court will allow these amendments.  

The declaration of Matthew Oliveri includes information that goes beyond the meet and 

confer requirements for a demurrer. That additional information was not considered by the 

Court. 

When ruling on a demurrer the Court can only consider the pleadings and matters 

properly subject to judicial notice. The exhibits included in support of the demurrer were not 

considered by the Court as there was no request for judicial notice made as to those 

documents. In addition, it is unclear what facts Oliveri wants to the Court to take judicial notice 

of. The Court could, for example, take judicial notice of the fact that the Seddick signed a 

stipulation agreeing to terminate her parental rights on April 25, 2017, but the stipulation is 

already attached to the cross-complaint (ex. 35) and thus, there is no need to take judicial notice 

of that fact.    

  

16.  TIME:  9:05   CASE#: MSC21-01577 

CASE NAME: MARURI VS STORAGEPRO MANAGEMEN 

HEARING ON MOTION TO/FOR COMPEL ARBITRATION AND STAY PENDING 

LITIGATION FILED BY STORAGEPRO MANAGEMENT, INC., 

* TENTATIVE RULING: * 

 

Before the Court is a motion to compel arbitration filed by defendant StoragePro Management, 

Inc. ("StoragePro"). For the reasons set forth, the motion is denied. 

Factual Background 

Plaintiff Joseph Maruri is a former employee of StoragePro who worked for the company from 

May 6, 2019 to March 26, 2020 as the VP of Facility Services. (Compl. ¶ 6.) He alleges he made 

two complaints to StoragePro in March 2020 contending that the company was not undertaking 

proper COVID-19 precautions, including failing to provide personal protective equipment for 

company employees. (Compl. ¶ 8.) He also complained to the company because it was 

allegedly performing work as an unlicensed contractor. (Compl. ¶ 9.) 
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Mr. Maruri alleges after his complaints, he was wrongfully terminated in violation of various 

Labor Code provisions. He asserts claims for wrongful discharge, wrongful termination in 

retaliation for his complaints, and wrongful termination in violation of public policy. Defendant 

StoragePro moves to compel Plaintiff to arbitrate his claims based on a written arbitration 

agreement executed by Plaintiff in conjunction with his employment by the company.  

The Court requested supplemental briefing on certain issues which the parties have provided. 

(11/17/2021 Order.)  

Procedure and Burden of Proof on Motion to Compel Arbitration 

When a petition to compel arbitration is filed, the Court first determines whether an arbitration 

agreement exists. (Code Civ. Proc. § 1281.2; Rosenthal v. Great Western Fin. Securities Corp. 

(1996) 14 Cal.4th 394, 413 ("Rosenthal").) The moving party bears the burden of proving the 

existence of the arbitration agreement by a preponderance of the evidence. (Rosenthal, supra, 

14 Cal.4th at 413; Alvarez v. Altamed Health Services Corp. (2021) 60 Cal.App.5th 572, 580.) 

Once the existence of an arbitration agreement is established, the burden is on the party 

opposing arbitration to prove a defense to its enforcement. (Rosenthal, supra, 14 Cal.4th at 413; 

Alvarez v. Altamed Health Services Corp., supra, 60 Cal.App.5th at 580.) If a written arbitration 

agreement exists, it will be enforced unless there are grounds for its revocation. (OTO, L.L.C. v. 

Kho (2019) 8 Cal.5th 111, 125 ("OTO"); Code Civ. Proc. § 1281.) 

A. Existence of An Arbitration Agreement 

 

StoragePro has submitted the declaration of Christina Rita, a Vice President of Operations 

subsequently promoted to Chief Operating Officer of the company. She attaches a copy of the 

Mediation and Arbitration Agreement dated May 6, 2019 ("Arbitration Agreement") she attests 

was signed by Mr. Maruri as part of Mr. Maruri's onboarding process. (Rita Decl. ¶¶ 3-5 and 

Exh. A [Arb. Agmt.].) Plaintiff does not dispute that he signed the Arbitration Agreement 

attached as Exhibit A to the Rita Declaration or that if enforceable, the Arbitration Agreement 

covers the claims he asserts in this action. 

B. Defense to Enforcement of the Arbitration Agreement Based on 

Unconscionability 

 

Mr. Maruri contends the Arbitration Agreement is unenforceable on the grounds of 

unconscionability. The burden is on him to prove the agreement should not be enforced on that 

ground. (OTO, supra, 8 Cal.5th at 126 ["The burden of proving unconscionability rests upon the 

party asserting it."]; Rosenthal, supra, 14 Cal.4th at 413.) Plaintiff must demonstrate that both 

procedural and substantive unconscionability render the arbitration agreement unenforceable, 

based on a sliding scale such that the greater the procedural unconscionability, the lesser the 

required showing of substantive unconscionability, and vice versa. (Armendariz v. Foundation 

Health Psychcare Services, Inc. (2000) 24 Cal. 4th 83, 114 ("Armendariz").) (See also OTO, 

supra, 8 Cal.5th at 125.) 

1. Procedural Unconscionability 
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Procedural unconscionability involves the components of "oppression" and "surprise." (OTO, 

supra, 8 Cal.5th at 126.) Where the agreement is a contract of adhesion, typically a non-

negotiable form contract drafted by the party seeking to compel arbitration, there is some 

showing of oppression and a degree of procedural unconscionability. (OTO, supra, 8 Cal.5th at 

126.) Surprise for purposes of procedural unconscionability "involves the extent to which the 

supposedly agreed-upon terms are hidden in a prolix printed form drafted by the party seeking 

to enforce them." (Baxter v. Genworth North America Corp. (2017) 16 Cal.App.5th 713, 722 

("Baxter").) 

StoragePro concedes that Plaintiff was required to sign the Arbitration Agreement as a condition 

to his employment. (Rita Decl. ¶ 4.) That fact establishes some degree of oppression and 

procedural unconscionability based on the inherent economic pressure on an existing or 

prospective employee to agree in order to retain or gain employment. (Baxter, supra, 16 

Cal.App.5th at 723.) The Court does not consider the reply declaration by StoragePro's counsel, 

attaching a copy of what she represents is Plaintiff's offer letter from StoragePro allegedly 

obtained from her client, based on lack of foundation for the admission of that document. 

(Templeton Decl. ¶ 2 and Exh. 1.)  

Plaintiff does not point to any "surprise" or "sharp practices" showing some additional procedural 

unconscionability. Plaintiff, however, contends the Arbitration Agreement is procedurally 

unconscionable because the applicable arbitration rules were not attached though the website 

to obtain the rules is cited. (Arbitration Agreement ¶¶ 10, 11.) "T]he failure to provide a copy of 

the arbitration rules generally raises procedural unconscionability concerns only if there is a 

substantively unconscionable provision in the omitted rules." (Alvarez v. Altamed Health 

Services Corp. (2021) 60 Cal.App.5th 572, 590 [relying on Baltazar v. Forever 21, Inc. (2016) 62 

Cal.4th 1237.) (See also Davis v. Kozak (2020) 53 Cal.App.5th 897, 910.) 

Because there is some degree of procedural unconscionability associated with the Arbitration 

Agreement, the Court is required to more closely scrutinize the substantive provisions of the 

agreement " 'to ensure they are not manifestly unfair or one-sided.' [Citations omitted.]" 

(Sanchez v. Valencia Holding Co., LLC (2015) 61 Cal.4th 899, 915 ("Sanchez") [quoting Gentry 

v. Superior Court (2007) 42 Cal.4th 443, 469].) 

2. Substantive Unconscionability 

 

Substantive unconscionability may be found where the substantive provisions of the agreement 

are so overly harsh or unreasonably favorable to the more powerful party that they undermine 

its neutrality. (Sanchez, supra, 61 Cal.4th at 910-11, 913; Armendariz, supra, 24 Cal.4th at 117.) 

Substantive unconscionability focuses on the substantive fairness of the terms and whether the 

agreement is "unfairly one-sided." (Little v. Auto Stiegler, Inc. (2003) 29 Cal.4th 1064, 1071; 

Baltazar v. Forever 21, Inc., supra, 62 Cal.4th at 1248.) "The ultimate issue in every case is 

whether the terms of the contract are sufficiently unfair, in view of all relevant circumstances, 

that a court should withhold enforcement." (Sanchez, supra, 61 Cal.4th at 911-12.)  
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a. One-Sided Scope of Claims Subject to Arbitration 

 

Plaintiff contends the Arbitration Agreement is overly harsh and unfairly one-sided, among other 

reasons, because the Arbitration Agreement mandates arbitration for the claims most likely to 

be brought by an employee while excluding from arbitration claims most likely to be brought by 

the employer. With respect to claims within the scope of the agreement, the Arbitration 

Agreement mandates a mediation of the claims conducted before JAMS, and if the claims are 

not resolved in mediation, mandatory arbitration before JAMS. 

The Arbitration Agreement carves out from its application workers compensation and 

unemployment benefit claims or claims under an employee or pension benefit plan under certain 

circumstances. It also carves out (a) claims based on a default by the employer or employee 

under a loan agreement, and (b) "claims for injunctive and/or other equitable relief for intellectual 

property violations, unfair competition and/or the use and/or unauthorized disclosure of trade 

secrets or confidential information." (Arbitration Agreement ¶ 7.) Carving out injunctive relief 

from the mandatory mediation and arbitration provisions is consistent with the California 

Arbitration Act, which provides that a party may seek provisional relief even if the claims are in 

arbitration. (Code Civ. Proc. § 1281.8(b).) 

The carve-out, while cast in neutral language applicable to both parties, is unfairly one-sided 

and favorable to the employer. The provision carves out claims related to a default under a loan 

agreement as well as claims for "equitable relief" for intellectual property, unfair competition and 

trade secrets claims, all of which are claims most likely to be brought by the employer, not the 

employee. (Mercuro v. Superior Court (2002) 96 Cal.App.4th 167, 175-177 ("Mercuro") 

[construing similar provision and finding it substantively unconscionable].)  

"Courts have found one-sided employer-imposed arbitration provisions unconscionable where 

they provide that employee claims will be arbitrated, but the employer retains the right to file a 

lawsuit in court for claims it initiates, or where only the types of claims likely to be brought by 

employees (wrongful termination, discrimination etc.) are the only ones made subject to 

arbitration. [Citations omitted.]" (Serafin v. Balco Properties Ltd., LLC (2015) 235 Cal.App.4th 

165, 181 ("Serafin")].) In Mercuro, the Court rejected the argument StoragePro makes here that 

the arbitration agreement was not one-sided as the carve-out for intellectual property claims 

applies to both StoragePro and the employee, and because the same types of workers 

compensation and other employee benefit claims carved out in this Arbitration Agreement were 

carved out from arbitration in the Mercuro agreement: "An employee terminated for stealing 

trade secrets, for example, must arbitrate his wrongful termination claim under the agreement 

but Countrywide can avoid a corresponding obligation to arbitrate its trade secrets claim against 

the employee by the simple expedient of requesting injunctive or declaratory relief. As the court 

stated in Armendariz, an arbitration agreement 'lacks basic fairness and mutuality if it requires 

one contracting party, but not the other, to arbitrate all claims arising out of the same transaction 

or occurrence or series of transactions or occurrences." (Id. at 176-177.)  

The Court in Mercuro found the carve-out provision substantively unconscionable because "it 

sweeps too broadly because it covers not only claims for injunctive relief but claims for any 
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equitable relief involving intellectual property issues," as well as unfair competition and trade 

secrets, even though "arbitrators in California commonly provide such equitable relief as specific 

performance, reformation and rescission." (Mercuro, supra, 96 Cal.App.4th at 177-178 [italics in 

original].) In this case, there is an additional category of claims also excluded from litigation 

(loan defaults) which renders the agreement even more one-sided. (See also Carlson v. Home 

Team Pest Defense, Inc. (2015) 239 Cal.App.4th 619, 635 ("Carlson") [one-sided provision for 

arbitration of employer but not employee claims coupled with high degree of procedural 

unconscionability and other substantively unconscionable provisions supported trial court's 

denial of petition to compel arbitration].)  

StoragePro offers two justifications for the carve-out provision: (1) by its terms, the carve-out 

applies to both parties, and (2) with respect to a loan default, "the non-breaching party can 

quickly obtain judgment, levy bank accounts, and protect their financial losses with little or no 

cost with the Court." (Def. Supp. Brief p. 4, ll. 11-15.) The first argument ignores that lack of 

mutuality or one-sidedness is determined by the operation of the provision in practice. If the 

claims subject to arbitration are those most likely to be brought by the employee and the claims 

excluded from arbitration are those most likely to be brought by the employer, the agreement is 

one-sided. (Mercuro, supra, 96 Cal.App.4th at 177-178; Carlson, supra, 239 Cal.App.4th at 

635.) (See also Serafin, supra, 235 Cal.App.4th at 181.)  

StoragePro offers no meaningful justification for the lack of mutuality of the carve-out. Its second 

argument only highlights the one-sidedness of the carve-out for loan default claims. The 

employer is clearly the party most likely to make a loan to the employee, and is therefore given 

an easy, inexpensive judicial remedy to pursue its loan default rights and remedies through the 

courts while the employee's claims must be determined in arbitration. The claims carved out 

from arbitration under the agreement render the Arbitration Agreement one-sided, non-mutual, 

and substantively unconscionable. 

b. Statute of Limitations Provision  

 

The Arbitration Agreement requires any claim "governed by the Agreement" to be "filed no later 

than one year from the date of discovery, or one year from the last date employment, whichever 

comes first." (Arb. Agmt. ¶ 8].) By its terms, "any claim governed by the Agreement" which the 

employee may not discover until more than one year after his employment ends is barred under 

the statute of limitations provision, including wage claims, tort and contract claims, and FEHA 

claims. (See Arb. Agmt. ¶¶ 2, 8.) Unconscionability of this provision is assessed at the time the 

contract is made. (Civ. Code § 1670.5(a) ["If the court as a matter of law finds the contract or 

any clause of the contract to have been unconscionable at the time it was made the court may 

refuse to enforce the contract, or it may enforce the remainder of the contract without the 

unconscionable clause, or it may so limit the application of any unconscionable clause as to 

avoid any unconscionable result." (Emphasis added.)].)  

Courts have held generally that parties may agree to modify and shorten statutes of limitations 

in an arbitration agreement. (Moreno v. Sanchez (2003) 106 Cal.App.4th 1415, 1434.) However, 

the shortened contractual limitations period must give the plaintiff enough time to investigate 
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and file the action so that the action is not barred before the plaintiff can determine the loss or 

damage and must not be so short as to " 'work a practical abrogation of the right of action.' " 

(Baxter, supra, 16 Cal.App.5th at 731 [quoting Ellis v. U.S. Security Associates (2014) 224 

Cal.App.4th 1213, 1223].)  

The Court in Pinela v. Neiman Marcus Group, Inc. (2015) 238 Cal.App.4th 227 concluded that 

an arbitration agreement was unconscionable and unenforceable based on multiple 

substantively unconscionable provisions, including a provision which limited the statute of 

limitations to one year after an employee's termination of employment, where the plaintiff 

asserted Labor Code wage and hour violation claims with a statute of limitations of three to four 

years. (Id. at 253-254.) (See also Gentry v. Superior Court (2007) 42 Cal.4th 443, 470–471, 

abrogated on other ground as stated in Iskanian v. CLS Transportation Los Angeles, LLC (2014) 

59 Cal.4th 348, 360 [arbitration provision for "a one-year statute of limitations as opposed to the 

three-year statute for recovering overtime wages provided under Code of Civil Procedure 

section 338 [citation] and a four-year statute of limitations for the unfair competition claim under 

Business and Professions Code section 17208" was unfairly one-sided].)  

In terms of the claims filed by Plaintiff, a claim for violation of Labor Code §§ 6310 and 6400 

generally has a three-year statute of limitations but when the claim seeks a statutory penalty as 

in this case, the statute of limitations is one year. (Code Civ. Proc. § 340; Minor v. Fedex Office 

& Print Services, Inc. (N.D. Cal. 2016) 1982 F. Supp.3d 966, 988.) However, Plaintiff has also 

brought a claim for wrongful termination in violation of public policy, which has a two-year 

statute of limitations. (Prue v. v. Brady Co./San Diego, Inc. (2015) 242 Cal.App.4th 1367, 1382-

1383.) The statute of limitations provision of the Arbitration Agreement thus reduced the time for 

bringing Plaintiff's Tameny claim by half. Other claims within the scope of the agreement, such 

as claims for violation of Labor Code provisions without statutory penalties, are more 

significantly reduced. 

Though a closer issue than the claims carve-out, the Court finds the statute of limitations 

provision unreasonably shortened the time for investigation and filing of employee claims and is 

substantively unconscionable.  

c. Fees and Costs of Arbitration 

 

The Armendariz minimum requirements for an arbitration agreement in the employment context 

apply to claims for wrongful discharge in violation of public policy, one of the claims brought by 

Plaintiff in this case. (Little v. Auto Stiegler, Inc. (2003) 29 Cal.4th 1064, 1077 ("Little") 

["B]ecause an employer cannot ask the employee to waive Tameny claims, it also cannot 

impose on the arbitration of these claims such burdens or procedural shortcomings as to 

preclude their vindication. Thus, the Armendariz requirements are as appropriate to the 

arbitration of Tameny claims as to unwaivable statutory claims."].) One of those requirements is 

that "the employer must 'pay all types of costs that are unique to arbitration.' [Citation omitted.]" 

(Little, supra, 29 Cal.4th at 1076 [quoting Armendariz, supra, 24 Cal.4th at 113].) 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   12/01/21 

 
 

- 26 - 

The Arbitration Agreement provides that StoragePro will pay "reasonable costs" for up to two 

alternative dispute resolution proceedings in a 12-month period, and "[a]ll other arbitration 

costs shall be shared equally" by StoragePro and Plaintiff. (Arb. Agmt. ¶ 13 [emphasis 

added].) In addition, the Arbitration Agreement provides that each party is to bear its/his own 

attorneys' fees and costs. (Arb. Agmt. ¶ 13.) The arbitrator has the discretion to award attorneys' 

fees and costs to the prevailing party "to the extent permitted by applicable law." (Arb. Agmt. ¶ 

13.) The arbitrator can also "order any party found to have presented any claim or defense 

without substantial justification to pay the other party's attorneys' fees and costs." (Arb. Agmt. ¶ 

15.) Plaintiff contends these provisions for the sharing of "all other arbitration costs" as well as 

provisions permitting the arbitrator to shift liability for the other side's attorneys' fees and costs 

subject Plaintiff to the risk of liability for fees and expenses in arbitration that the Plaintiff would 

not bear in court. (Pl. Supp. Brief p. 6, ll. 13-25].)   

Courts have held that attorneys' fee provisions that provide for each party to bear its/his own 

attorneys' fees and costs in an arbitration agreement with an employee are substantively 

unconscionable because they alter the rights an employee has under FEHA, which generally 

provides for a prevailing plaintiff to recover attorneys' fees and costs from the defendant and 

limits the defendant's right to recover attorneys' fees and costs from the plaintiff. (See Serpa v. 

California Surety Investigations, Inc. (2013) 215 Cal.App.4th 695, 709-710 [citing Armendariz, 

supra, 24 Cal.4th at 124 ["Had the agreement to arbitrate been silent on the question of attorney 

fees, or provided for the recovery of attorney fees in an appropriate circumstance or in 

accordance with applicable law, we might agree with the CSI parties. However, the attorney fee 

provision is not ambiguous. It expressly requires each party to bear his, her or its own 

attorney fees regardless of the type of action brought. It provides for this approach even 

while expressly stating the agreement governs actions for harassment and discrimination. For 

that reason, the provision limiting the recovery of attorney fees is unenforceable. [Citation 

omitted.]"]; Serafin, supra, 235 Cal.App.4th at 183 ["By requiring both parties to bear their own 

attorney fees and costs, the provision before us also runs counter to FEHA which allows a 

successful plaintiff to recover attorney fees and costs from the employer (but does not similarly 

allow an employer to recover fees and costs from an employee in most cases). (See Gov. Code, 

§ 12965, subd. (b).) Such a modification of California law is inappropriate under Armendariz as it 

has the effect of denying a plaintiff the rights and remedies he or she would have if he or she 

were litigating his or her claims in court."].) Though the employee in Serafin had lost on her 

employment claims in arbitration and the Court was reviewing the order confirming the award, 

the Court stated, "A recovery under FEHA is clearly not an issue in this case. However, the 

issue is still pertinent to our analysis of whether the arbitration agreement is substantively 

unconscionable. 'The critical juncture for determining whether a contract is unconscionable is 

the moment when it is entered into by both parties—not whether it is unconscionable in light of 

subsequent events. [Citation.]' [Citation omitted.]" (Serafin, supra, 235 Cal.App.4th at 183, fn. 7 

[quoting American Software, Inc. v. Ali (1996) 46 Cal.App.4th 1386, 1391].) 

While the discretion granted to the arbitrator to award attorneys' fees to the prevailing party is 

limited "to the extent permitted by applicable law"' such that the losing employee on a FEHA 

claim may not be required to pay the defendant's fees, the provision leaves to the arbitrator's 
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discretion whether to award fees and costs to the successful plaintiff, which is not consistent 

with the employee's rights under applicable law for the reasons indicated in the foregoing 

decisions. The provision is another provision that benefits the employer by reducing the risk that 

the employer will have to pay a prevailing employee's attorneys' fees and costs as the decision 

is left to the arbitrator's discretion. 

3. Conclusion Regarding Unconscionability 

 

The lack of mutuality of the Arbitration Agreement in this case by which the employee must 

pursue the claims he is mostly likely to bring in compelled mediation and arbitration while the 

employer is allowed to pursue claims that it is most likely to file in court creates a high degree of 

substantive unconscionability. The existence of some procedural unconscionability combined 

with a high degree of substantive unconscionability based on the one-sidedness of the claims 

subject to arbitration, the truncated statute of limitations, and the arbitration costs and attorneys' 

fees and costs provisions are sufficient for the Court to find the Arbitration Agreement is 

unconscionable under Civil Code § 1670.5.  

Severability 

Defendant argues that the Court can sever any unconscionable provisions and enforce the 

remainder of the agreement. To sever or restrict the substantively unconscionable provisions, 

the Court must find that "the illegal provision can be extirpated from the contract by means of 

severance or restriction." (Armendariz, supra, 24 Cal.4th at 124.) Where there is more than one 

substantively unconscionable provision, and where the Court cannot merely "strike certain 

terms" but would have to "rewrite the unconscionable provisions in order to ensure mutuality 

and fairness," it is proper for the Court to decline to sever the unconscionable provisions. 

(Baxter, supra, 16 Cal.App.5th at 738.) The Court finds the unconscionability sufficiently 

permeates the Arbitration Agreement, and elimination of the unconscionable provisions would 

require the Court to rewrite the terms which is not permissible. The Court therefore declines to 

exercise its discretion to sever the unconscionable provisions. 

 

 


